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The Statute of Uses: A Look at Its
Historical Evolution and Demise*
David T. Smith
Subsequent to a discussion of the use's origin, Professor Smith pro-
ceeds to delineate both the political background and enactment of the
Statute of Uses. He evaluates the specific provisions of the Statute and
their effect upon medieval and modern land conveyances, including the
prevailing law of future interests. The author concludes with a discus-
sion of the successes and failures of the Statute and its resultant repeal in
England as part of the English land reform legislation of 1925.
HE STATUTE OF USES' was passed by the English Parliament
1535 and became effective in 1536. This enactment, the
apex of legislative attempts to control conveyances to uses, is
probably the most important piece of legislation dealing with Eng-
lish land law. Its far-reach-
ing consequences are still felt
THE ATHoR (B.A., Yale University, today in both England and the
LLB., Boston University) is an Associ-
ate Professor of Law at Western Reserve United States. It is the pur-
University. Admitted to the Massachu- pose of this article to examine
setts Bar and to the Supreme Court of the historical background of
the United States, Professor Smith is a
member of the American, Massachusetts, the Statute and to investigate
and Ohio State Bar Associations. His its consequences culminating
teaching specialties include Property,
Wills and Future Interests, and Trusts. with its repeal as part of the
English property reform legis-
lation of 1925.
I. ORIGIN OF THE USE
In order to historically appraise the events that led to the enact-
ment of the Statute of Uses, it is first necessary to consider the origin
of the use.2 It is a fundamental fact that the passage of the Statute
was dependent upon the creation of the use, in the absence of which
there would have been no need for the Statute of Uses. As to the
origin of uses numerous questions could be asked; however, the most
* Copyright @ 1966 by David T. Smith.
127 Hen. 8, c. 10 (1535).
The term "use" has been defined as follows: "A confidence reposed in another,
who was made tenant of the land, or terre-tenant, that he would dispose of the land ac-
cording to the intention of the cestui que use or him to whose use it was granted and
suffer him to take the profits." BLACK, LAW DIcTIONARY 1710 (4th ed. 1951).
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crucial are: "Prior to its appearance in England was it known else-
where?" and "When did the use first make its appearance in Eng-
land?"
With respect to the former inquiry, one may choose from four
principal. but divergent theories: the English use was of (1) Roman
origin, (2) German origin, (3) Roman-German origin, or (4) Eng-
lish origin.
A. The Four Principal Theories
The Roman origin theory was advanced by the earliest writers on
uses.' These authorities identify the Roman fidei-commissum4 as
the ancestor of the English use. Fidei-commissum permitted the
Romans to circumvent laws prohibiting certain persons from ob-
taining property by will in that it allowed a devise of property to a
person legally capable of being a devisee with a request that this
party deliver the property to another person who was incompetent to
take directly. Although at first there was no legal obligation on
the part of the first devisee to the second party, the relationship
subsequently became legally enforceable. While there was present
the element of confidence or trust, it must be understood that fidei-
commissum dealt with property passing by devise only. On the
other hand, the English use, even in its earliest stages, was seldom,
if ever, the result of a devise. It has been stated that mainland
clergy brought the idea of fidei-commissum to England in order to
avoid the mortmain statutes and thus were the originators of the
English use. It is therefore possible that the use concept came from
the fertile minds of ecclesiastical lawyers seeking means to avoid the
consequences of the Statute De Religiosis' and other mortmain
statutes' which prevented gifts of land to church organizations
without royal consent. By accepting this logic, one would place
the origin of the English use in the fourteenth century.! The Ro-
man theory can be attributed to the similarity between the fidei-
commissum and the feoffment to uses, both being means making
3 Blackstone is considered the leading exponent of the theory that the English use
had a Roman origin. See 2 BLACKSTONB, COMENTARIES *328.
4 Fidei-commissuam has been defined as follows: "In the civil law, a species of trust;,
being a gift of property (usually by will) to a person, accompanied by a request or di-
rection of the donor that the recipient will transfer the property to another, the latter
being a person not capable of taking directly under the will or gift." BLACK, op. cit.
supra note 2, at 752.
5 7 Edw. 1 (1279).
6 See, e.g., Magna Carta, c. 43 (1217 ed.).
7 2 BLACKSTONE, op. cit. supra note 3, at *328.
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possible the future disposition of property through a third person
and circumventing laws preventing such disposition. In essence,
the feoffee to uses was deemed comparable to the haeres fiducia-
rius;' the cestui que use to the fidei-commissarius.'
The German theory was suggested by Mr. Justice Holmes. 0
He was of the opinion that the early scholars were in error and that
the use did not have a Roman origin but, rather, had its origin in
the Salman or Treuhand of early Germanic law. Holmes indicated
that the feoffee to uses was merely the Salman under a different
name. In the law of the Salian Franks - the Lex Salica - about
the fifth century, A.D., a mysterious person referred to as Salmannus
was called upon to aid in completing the transfer of property in cer-
tain cases, usually in matters pertaining to the appointment or adop-
tion of an heir." The argument for generic equality between
Salmannus and the English feoffee to uses rests primarily upon the
practice under Salic law according to which the Salmannus was
handed a symbolic staff by the donor, which he, in due course, and
with due solemnity, handed to the donee. A virtually identical
ritual took place in England until modern times with respect to the
transfer of copyhold, whereby a staff was handed to the steward of
the manor as a first step in conveying copyhold land to another,
the surrender to the steward being an expression to the use of the
donee or purchaser. Under the German theory, then, the origin of
the English use should be dated at the time of the Norman Con-
quest, 1066 A.D., since the concept of the Salman did not exist in
Anglo-Saxon law, and, as has been authoritatively reported, many
elements of Teutonic Salic law were imported into England during
this period by William the Conqueror.'
The Roman-German theory was put forth by Frederick Mat-
land, 8 who regarded the use as a fiduciary arrangement not legally
recognized at its inception, which gave rise to an intermediate
8 "A fiduciary heir, or heir in trust; a person constituted heir by will, in trust for
the benefit of another ...." BLACK, op. cit. supra note 2, at 842.
9 "In the civil law, this term [fidei-commissarius] corresponds nearly to our 'cestui
que trust.' It designates a person who has the real or beneficial interest in an estate or
fund, the tide or administration of which is temporarily confided to another." Id. at
752.
10 See Holmes, Early English Equity, 1 L.Q. REv. 162 (1885).
1 See generally Holmes, Law in Science and Science in Law, 12 HARV. L. REV.
443, 445-46 (1889).
12 See 4 HOLDSWORTH, A HISTORY OF ENGLISH LAw 410-14 (1924).
13 2 POLLOCK & MAITLAND, THE IISTORY OF ENGLISH LAw 228-39 (2d ed.
1898).
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proprietary interest in favor of a beneficiary. It is Maitland's view
that the word "use" stems from the Latin opus:
First as to words. The term "use" is a curious one; it has, if I
may say so, mistaken its own origin. You may think that it is the
Latin asus, but that is not so; it is the Latin opus. From remote
times - in the seventh and eighth centuries in barbarous or vulgar
Latin you find "ad opus" for "on his behalf." It is so in Lombard
and Frank legal documents. In Old French ... this becomes al
oes, ues. In English mouths this becomes confused with "use."'14
The Latin phrase ad opus first made its appearance in England in
the ninth century.'5 And, since this expression appeared in the
records of the early Franks and Lombards,"8 the presumption arose
that the concept of the use came from Germanic sources.
Finally, the English theory proposed by Professor Ames ' consid-
ered the origin of the English use from an institutional standpoint,
i.e., that the use gave rise to a relationship from which flowed
rights and duties. Under Ames' approach the use has no continen-
tal ancestor. Rather, it is the offspring of the English Chancellor,
its date of birth being the time when the first decree enforcing
the rights of a cestui que use was handed down. By this theory
any historical conclusions become mere conjecture, and it is most
probable, therefore, that the use came into existence in the early
part of the fifteenth century.'"
B. Origin Concluded
One other theory, though not a member of the principal schools
of thought, is worth discussing as it negates the four primary theories.
It was offered for consideration some eighteen years ago at a con-
ference on the law of the Middle East' and indicates that uses and
trusts had been introduced into the English legal system by cru-
saders returning from the Middle East. It was contended that cru-
saders had observed the operation of waqfs2" under Islamic law
and had concluded that they were a possible instrument for avoid-
ing the distasteful elements of feudal tenure. Waqfs arose as a
14 AWTLAND, EQUITY 24 (2d rev. ed. 1936). (Footnotes omitted.)
152 POLLOCK & MAITLAND, op. cit. supra note 13, at 234.
161d. at 233.
17AMES, LEcruREs ON LEGAL HISTORY 237 (1930).
18 Ibid.
19 This conference was held at Lennox, Mass., September 20-24, 1948.
20 These are defined as Islamic endowments of property to be held in trust and
used for a charitable or religious purpose. WEBSTER, DIM NEW INMMNATIONAL
DIcTONARY (1961).
1966]
WESTERN RESERVE LAW REVIEW
device to overcome Koranic restrictions with respect to the minutely
detailed prescriptions concerning the passage of property to heirs
and combined the ideas of trust, family entail, and charitable foun-
dation. The theory of waqfs was firmly entrenched as a part of
Moslem law in the second half of the first century of Islam (A.D.
670-750).21.
The answer to the first question, "Prior to its appearance in Eng-
land was the use known elsewhere?," dictates the answer to the sec-
ond one, "When did the use first make its appearance in England?,"
because the answer to the latter question depends upon which theory
of origin is followed. However, no matter what theory one pre-
fers, Roman, German, Roman-German, English, or Islamic, one
thing is certain - uses arose in England as an escape from the
many burdens attached to the holding of legal title to land under
the feudal system.
II. USES BEFORE THE STATUTE OF USES
A. Reason for the Development of Uses
The principal reason for the development of uses lay in the fact
that feudal burdens and disabilities related only to the holders of
legal title, while, conversely, the rights under a use could not be
forfeited nor could uses be charged with other feudal incidents.
Thus, there were numerous advantages which led to the employ-
ment of the use as a legal device, for example: (1) one could evade
the feudal incidents of wardship, marriage, and relief; (2) the law
of forfeiture for treason and escheat for felony would have no ap-
plication; (3) the mortmain statutes could be circumvented; 2
(4) property could be lawfully hidden from creditors; (5) property
could be transferred to aliens; and (6) a person could invest him-
self with a power similar to that of devising land.'s In fact, even
the dower rights possessed by the wife of a cestui que use could be
defeated, for these would not attach themselves to the equitable in-
terest.
In essence, during the period when the feudal system was at its
height many disabilities attached to the holding of legal title under
the common law; however, the owner of land would bypass them
merely by enfeoffing another with legal title, reserving the use to
21 See Thomas, Note on the Origin of Uses and Trusts - WAQFS, 3 Sw. LJ. 162
(1949) for a discussion of this theory.
2An end was put to this practice by 15 Rich. 2, c. 5 (1391).
23 See MAITLAND, op. cit. supra note 14, at 26-27.
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himself. As a matter of tactics, the owner of the land would actual-
ly enfeoff not one person but three or four as joint tenants having
right of survivorship. This method would alleviate the likelihood
of problems in that it would be more difficult to find a bona fide
purchaser for value and without notice of the legal interest where
more than one title holder was involved. In this regard it must
also be remembered that the feudal incidents would attach to the
legal interest of a sole titleholder who died. Although his succes-
sor would be bound by the same equitable obligations, the inheri-
tance would have decreased in value. Yet with legal title held
jointly, when one feoffee died nothing passed to his heirs; instead,
the legal title remained with the other feoffees, and if the ranks of
the feoffees thinned, the group could be increased to its original
size with a few further enfeoffments.24
B. Creation of Uses
Prior to examining the legal effect of the use it seems worth-
while to dwell briefly on the creation of uses during the medieval
period. The English use with which this article is concerned is what
might today commonly be called the passive trust, i.e., a relation-
ship whereby the legal title is transferred by one person to another,
the latter merely holding bare legal title for the benefit of someone
else. There is no more to it than that. Trusts, as we think of
them today, evolved from uses which imposed positive duties of care
or management on the part of the person holding for another.
In feudal times there were several ways to create a use. First, it
could arise from a feoffment to certain declared uses. 0 might
enfeoff A and his heirs to the use of B and his heirs.?5 0 then lost
his ownership interest, A gained a legal fee simple absolute, and B
received an equitable fee simple absolute. Often, the feoffment
would be to the use of 0, the grantor. In fact, the practice of
24 A use, not being an estate in the land, was not the subject of tenure, and
consequently, on the death of the cestui que use, the lord had no wardship
or marriage of the heir, the land did not escheat on the death of the cestui
que use without heirs, and it was not forfeited when the cestui que use was
attainted of treason or felony. The legal ownership, however, represented
by the feofee to uses, was subject to the incidents of tenure, which could be
enforced against the land, but by vesting the seisin in two or more feoffees
jointly, whose number was renewed from time to time, and the survivor of
whom took the whole legal estate, the burdens incident to the descent of
land were generally avoided. 1 TIFFANY, REAL PROPERTY § 223, at 392-93
(3d ed. 1939). (Footnotes omitted.)2 5 For simplicity's sake, one feoffee, rather than a group, will be used in feoffment
examples throughout this article.
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making a feoffment to the use of the grantor became so widespread
that a rule arose creating a presumption of a resulting use to the
grantor in many cases. For example, if 0 enfeoffed A and his heirs
to the use of B for life, a resulting use in fee was presumed in
O's favor after B's death. The same presumption of a resulting
use applied if 0 merely enfeoffed A and his heirs. This presump-
tion was rebuttable, however. It could be overcome by showing
that the feoffee gave consideration, and of course it did not apply
where there was an express declaration of a use.
Not only would a use come about in connection with the
transfer of legal tide, but it would similarly arise when the holder
of legal title retained it and transferred only the equitable interest.
This method of creating a use was termed the bargain and sale. For
example, 0, for consideration, would bargain and sell land to A
and his heirs by a written instrument. This would not give A legal
title since livery of seisin was lacking, yet the beneficial equitable
interest, the use, was regarded as being with A. O's bargain and
sale raised the use in A. The rights and duties that flowed from
the bargain and sale after consummation were identical to those
resulting from the feoffment to uses, i.e., the bargainee was on a
parity with the cestui que use, and the bargainor had the same status
as the feoffee to uses. The most popular method of creation, though,
was the former, utilizing a transfer of the legal tide to a feoffee
and a promise by him that he would allow whomever the feoffor
indicated to have the possession and enjoyment of the land.
C. Recognition of the Use as a Legal Device
The early English common law was extremely rigid in nature,
and in order for a remedy to be granted it was necessary that the
writ precisely fit the requested remedy. The result of adherence
to technicalities such as this substantiates Ames' pronouncement that
the use of today is a product of the equitable jurisdiction of the
Chancellor.26 The idea of one man holding to the use of another
was abhorrent to the common law relating to hereditaments. The
recognition of the interest of anyone not actually seised or entitled
to a definite estate in the land was viewed as encouraging the eva-
sion of those obligations constituting the basis of English feudal
society." As a consequence of this attitude, the interests of the
beneficiary of a use were not protected by the law courts, nor were
26 Ames, The Origin of Uses and Trusts, 21 HARv. L. REv. 261, 265 (1908).
27 4 HOLDSWORTH, op. cit. supra note 12, at 414.
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they enforceable by the ecclesiastical courts. The initial result, then,
was that uses were treated as merely honorary obligations. There-
fore, a person holding land to the use of another might deny that
he so held, appropriate the property, and suffer no adverse conse-
quences.2" It is to be noted, therefore, that the use was not too
effective a device if it could not be legally enforced.
Fortunately for the cestui que use, a change for the better oc-
curred with the development of the Court of Chancery. Although
the procedure at common law was not adequate to try cases which
involved a breach of trust,29 the Court of Chancery employed a
flexible procedure 0 which was well suited to discover and remedy
such breaches. By the beginning of the fifteenth century it was only
a natural consequence that beneficiaries victimized by the many frau-
dulent conveyances of property to uses"' should apply to the Chan-
cellor for relief, as these frauds were the result of the law courts'
failure to recognize the use. Therefore, by this time the develop-
ment of the use by Chancery had begun, the earliest known applica-
tion having come in the last years of the fourteenth century. 2
III. POLITICAL BACKGROUND OF THE STATUTE OF USES
A. Reason for the Statute of Uses
There is one overpowering reason for the enactment of the
Statute of Uses. King Henry VIII was broke! As more elo-
quently put forth by Holdsworth: "Some years before the passing
of the Statute of Uses fiscal necessities led Henry VIII to reflect
upon the depletion of his feudal revenues.""8  Henry was in dire
need of money. Borrowing was not satisfactory because he would
lose his personal popularity, a popularity already somewhat tar-
nished due to past divorce proceedings and threatened legislation
against the Church."4 Thus, the king looked toward the restoration
of his feudal revenue as the source from which a permanent in-
crease in royal revenue might be drawn.3" Henry's attention be-
28 See AMES, op. cit. supra note 17, at 236-37.
29 4 HOLDSWORTH, op. cit. supra note 12, at 418.
30 Ibid.
31 Id. at 419.
82 Id. at 420.
8 3 Id. at 450.
34 Ibid.
35 Ibid.
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came focused upon the land law, and in 1529 two measures were
drafted for submission to Parliament.
B. Proposed Legislation of 1529
The first of these proposed measures would have both revolu-
tionized and simplified the existing property law.36 This bill was
intended to give certain privileges to the nobles, who in turn were
to make concessions to the king. These concessions, consisting of
seventy-three articles, constituted the second portion of the at-
tempted legislation."
36 It began by reciting the "grate trobull, vexacion, and unquietness amonges
the kynges suggettes . . . for tytyll of londes, tenements, and other heridita-
ments ... as well by intayle as by uses and forgyng of false evidence." It
went on to provide the following drastic remedies: (1) All entails were to
be abolished and none were to be permitted for the future, "so that all man-
ner of possessions be in state of fee simple from this day forward for ever."
(2) No uses of any land were to be valid, "onles the same use be recordid
in the kynges courte of the commen place." A special officer of the court
was to be deputed to keep a separate roll for each shire, and he was to charge
certain fees for keeping the roll. (3) To avoid the risk of forgery, all pur-
chasers were required, as soon as the deed of conveyance was sealed and livery
of seisin made, to have the deed openly read in the parish church or churches
where the land was situate, "at suche tyme as moste people be present."
The priest was to "fyrme the said deede," and it was to be registered "in the
schere towne in which the land lay." (4) All lands of which recoveries had
already been suffered or fines levied were, after the lapse of five years, to
be held in fee simple by those in whose favour the recovery had been suffered
or the fine levied; and all seised of lands of which they or their ancestors had
been peaceably seised for forty years without claim made were to have an
indefeasible title. (5) Entails were still to be permitted "to the nobyll men
off thys realme being within the degree of a baron;" and no one was to buy
such noblemen's land without the king's license. If such license were given,
the deed must comply with the formalities required for ordinary conveyances,
and the purchaser was to hold in fee simple. Id. at 450-51. (Footnotes
omitted.)
37 Under these articles the king was to have the wardship of the lands of all
his tenants holding of him for an estate of inheritance by knight service in
chief and leaving an infant heir (excepting only the fees of the Archbishop of
Canterbury and the Bishop of Durham between Tyne and Tees), whether
the tenant had the use or the legal estate. If the land was devised or other-
wise settled, the king was to have the wardship of a third (notwithstanding
such devise or settlement) from the lands so devised or otherwise settled;
but with a saving for the rights of tenants under existing settlements. If part
was devised or otherwise settled, and part not, the king was to elect whether
he would take the part not devised or settled, or whether he would take the
third. If the land held of the king by knight service in chief did not amount
to a third of all the tenant's lands, and he devised or otherwise settled all his
other lands, the king was to have the wardship of the lands held in chief
and of so much of the other lands as would amount to a third of all his lands.
Any estate coming to the ward from his ancestor who held of the king, by
reason of the expiration of a particular estate, was to be held by the king,
unless otherwise settled. The same rules were to apply to lands held of the
king by reason of any escheat, honour, or otherwise, and not in chief. On
[VoL. 18: 40
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As far as Henry was concerned these measures were all well
and good. Yet, it was one thing to make agreements with the
nobility, and another to have the House of Commons ratify the
bills. These measures had to be approved by Commons, and this
did not happen. The primary reason for their failure in Commons
was the vocal disapproval of the lawyers and large landowners
of lesser rank than barons. The latter felt that they would be de-
prived of their power to make family settlements and secret con-
veyances. The former opposed the measures primarily for financial
reasons, as they envisioned themselves being deprived of a large
amount of profitable business."8
C. The Ultimate Solution
However, despite this false start, Henry was not yet ready to
quit trying. He attempted to put through the same proposals in
1532 and, for the same reasons, failed again. A new way had to
be found. Perhaps success lay in an alliance between himself and
the interests in the House of Commons which had blocked his origi-
suing out livery the king was to be entitled to a whole year's profits of a third
of the land; and specific rules were made as to the time for suing out livery
of estates in possession and reversion. Heirs of full age were to pay half a
year's profits as before. It was provided that recoveries to secure jointures
or settlements of the land were to be permitted as before, and should have
the same effect. Mesne lords were to have the same advantages as the king,
and these rules were to apply to Gard pur cause de gard. Neither the king
nor any other lord was to have any right of marriage in respect of persons
("being of the full age of consent") married in the ancestor's life.
It was provided that no tenant in chief should make any gift in tail, or
to any other use, or do any other thing whereby the king should be excluded
from any profit of ward, primer seisin, or livery contrary to the effect of this
agreement; and that "if any other imaginacion or invencion hereafter shall
be found contrived or devised contrarie to the same, yet that, or any such
thinge nothwithstandinge, the kinge's heighnes, his heirs and successors, shall
have the full benefitte and effect of his wardship of the bodyes and landes,
and of primier seisons, and liveries accordinge to the plaine and true intent
of the said Articles and every of them." Conversely it was provided that
"if at any time hereafter imaginacion devise or invencion shall be found or
contrived for the inge's heighnes... whereby it shall be pretended that any
larger or more profitts or advantages concerninge his ... wardships, primier
seasons [sic), or liveries should or might grow to the inge's heighnes...
then by the plaine or true meaninge declared by the Articles above written is
limited or appointed, yet, that notwithstandinge, the inge's heighnes is
contented that it shall be enacted that his Grace... shalbe pleased to accept
and take the benefitts and profitts before limited by the said Articles and none
other more or larger."
In the event of the death of any of the signatories of these articles before
they were enacted by Parliament, the articles were to be binding upon their
heirs. Id. at 451-53. (Footnotes omitted.)
38M. at 453.
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nal scheme.89 He chose to ally himself with the lawyers because
of the feeling among them that uses furthered fraudulent prac-
tices.4° But more important, it is submitted, was what Holdsworth
calls a "professional jealousy of the Chancery."'" The lawyers pre-
ferred the law courts gaining jurisdiction over uses since Chancery
was doing a going business in them,42 thereby depriving the lawyers
of significant revenue.
The king's approach to this problem was typical of his diplo-
matic methods.43 He frightened the landowners with stringent in-
quiries into settlements which deprived him of his rights and simul-
taneously frightened the lawyers by hearing a petition against abuses
in the administration of the law.44 What is more important, from
the legal-historical point of view, is that Henry was successful.
In 1535-1536 Henry VIII presented Parliament with "a list of
grievances suffered by the realm from uses, three draft bills con-
cerning uses and wills, and one draft bill concerning the enrollment
of covenants, contracts, bargains, or agreements made with refer-
ence to the uses of lands."45 The Statute of Uses and its supplemen-
tary statute, the Statute of Enrollments," were the basic outgrowth
of this material.
The list presented to Parliament contained a multitude of de-
89 Ibid.
40 Ibid.
41 Id. at 454.
42 Ibid.
43 Ibid.
4 4 Ibid.
4 5 1d. at 455.
4627 Hen. 8, c. 16 (1535). In its most important part, this enactment reads as
follows:
[Fjrom the last day of July, A.D. 1536, no manors, lands, tenements, or
other hereditaments, shall pass, alter, or change from one to another, whereby
any estate of inheritance or freehold shall be made or take effect in any per-
son or persons, or any use thereof to be made, by reason only of any bargain
and sale thereof, except the same bargain and sale be made by writing in-
dented, sealed and inrolled in one of the king's courts of record at Westmin-
ister, or else within the same county or counties where the same manors,
lands, or tenements so bargained and sold lie or be, before the custos rotu-
lorum and two justices of the peace, and the clerk of the peace of the same
county or counties, or two of them at the least, whereof the clerk of the peace
to be one; and the same inrolment to be had and made within six months
next after the date of the same writings indented; the same custos rorn-
lorum, or justices of the peace and clerk taking for the inrolment of every
such writing indented before them, where the land comprised in the same
writing exceeds not the yearly value of forty shillings, ii s. that is to say,
x6 d. to the justices, and xii d. to the clerk; and for the inrolment of every
such writing indented before them wherein the land comprised exceeds the
sum of xl s. in the yearly value us. that is to say ii s. vi d. to the said Justices,
[VoL 18: 40
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tailed grievances suffered by the realm. The disadvantage of uses
was approached from four viewpoints, that of: (1) the cestui que
use, (2) the public at large, (3) the king and lords, and (4) the
law. Holdsworth observed:
The cestuique use is at the mercy of a fraudulent bailiff or feoffee;
nor can he take action against a trespasser. He loses his curtesy,
and his wife her dower- The king loses his forfeitures and king
and lords lose their incidents of tenure. The public at large is de-
frauded because no man can tell against whom to bring his action,
nor is anyone secure in his purchase. The law is wholly uhcer-
tain - "the openyons of the Justices do chaunge dely apon the
suertyez for landes in use." The use is, "but the shadowe of the
thyng and not the thyng indeyd." It causes the law to be double,
and to sever the real from the apparent ownership, "which is a
grett disseytt."47
It is this writer's opinion, however, that the list of grievances,
taken as a whole, was a mere cover-up for the true reason behind
the enactment of the Statute of Uses. The grievances are somewhat
in the nature of a judicial opinion that is written to rationalize a de-
cision, yet which is not the real reason for the court deciding the
case as it did. The real reason, though, is found among the griev-
ances. It is that the king suffers severely by the populace of the
nation "using the use." It must also be pointed out as an additional
rationale for the Statute's wording that the king was compelled to
tread rather lightly for fear that the new bills would meet the
same fate as their predecessors.
Two different schemes were set forth in the three draft bills
dealing with the problem of the use. In the words of Holds-
worth:
The less thoroughgoing scheme begins with a short general
preamble to the effect that by means of uses "the good old lawes
of the realme be nygh subverted"; and then goes on to subject the
equitable interest to the liabilities of the legal estate for certain
purposes, and to limit the modes in which uses can arise. Thus
the estate of the cestuique use is made liable to forfeiture on at-
tainder, to curtesy, to his ancestors' specialty debts to which the
and ii. s. vi. d. to the said clerk for the inrolling of the same: And that
the clerk of the peace for the time being, within every such county, shall
sufficiently inrol and ingross in parchment the same deeds or writings in-
dented as is aforesaid; and the rolls thereof at the end of every year shall
deliver onto the said custos rotulorum of the same county for the time being,
there to remain in the custody of the same custos rotulorum for the time
being, amongst other records of every of the same counties where any such
inrolment shall be so made, to the intent that every party that hath to do
therewith, may resort and see the effect and tenor of every such writing so
inrolled. 2 CHrrr, STATUTES OF PRACTICAL UTiLITY 727 (6th ed. 1911).
474 HOLDSWORTH, op. cit. supra note 12, at 455-56. (Foomotes omitted.)
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heirs were bound, and to the incidents of tenure. Recoveries,
fines, feoffments, releases, and confirmations by cestuique use were
to have the same effect as if the cestuique use had had the legal
estate. For the future no uses were to have any legal effect except
those dearly expressed at the time of conveyance; and a recovery
was not to be suffered to any other use but to that of the recoveror.
No bargain, contract, covenant, or agreement with reference to
land was to change the use of the land. Those injured by the
breach of such contracts were confined to their remedies for breach
of contract. Then comes a clause, the effect of which would have
been somewhat revolutionary, as it would, apparently, have pre-
vented a recovery from affecting the interests of remaindermen and
reversioners without their own consent.48
This first scheme would have cured the evils produced by uses by
subjecting them to many of the incidents of feudal tenure. But,
what is more important, this plan would still allow land to pass by
devise, the principal cause of King Henry's loss of revenue making
it unacceptable from his viewpoint. Consequently, it never had a
chance to become law.
The second scheme, in essence, became the Statute of Uses.
Here the legislators attacked the matter of uses in a straightforward
rather than oblique, manner. The legal estate was annexed to cer-
tain uses in land.49 It was indicated that as a consequence the
various evils attending the separation of legal and equitable estates
were eliminated.5" It must be noted, though, that uses were not
abolished, and, as a result, opportunities still remained for the de-
velopment of the use in the land law of England.
Ancillary to the plans concerning uses was the draft bill dealing
with the enrollment of covenants, contracts, bargains, or agreements
made with respect to the uses of land.8 ' Appropriate administrative
procedure was also set forth to carry this latter bill into effect.
Thus, a comprehensive program was developed for registering con-
veyances which would, if enacted, considerably simplify a segment
of the English legal system. Such was not to be the case, however,
as the proposed bill failed to pass in 1536. The ultimate Statute
of Enrollments was not nearly as comprehensive.
This constitutes the political background of the Statute of Uses.
4 8 Id. at 456. (Footnotes omitted.)
49 Id. at 457.
0 Ibid.
51 It proposed to enact that the use of lands should not pass nor be created by
reason of "any recoveries, fines, feoffments, gifts, grants, covenants, con-
tracts, bargains, agreements, or otherwise," unless declared by writing under
seal and enrolled as provided by the act. Further, it provided that, for the
future, all evidences of any kind should be enrolled. Id. at 457-58. (Foot-
notes omitted.)
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Professor Maitland has said that "The Statute of Uses was forced
upon an extremely unwilling parliament by an extremely strong-
willed king."52 This writer, though, tends to be in agreement with
Holdsworth. In this respect, it is submitted that the strong-
willed king first had to frighten and then conciliate the common law
lawyers in order to get the Statute through the House of Com-
mons and that essentially the Statute of Uses was a compromise
measure, though one which influenced most significantly the
whole future of the law of real property.
IV. STATUTE OF USES
A. Objectives of the Statute
Essentially the Statute of Uses53 had four objectives: (1) restora-
tion to the king of his revenue from the incidents of tenure; (2)
5 2 MAI LA1D, op. cit. supra note 14, at 34.
0 27 Hen. 8, c. 10 (1535). This enactment, in its most important part, reads as
follows:
Where by the common laws of this realm, lands, tenements, and heredita-
ments be not devisable by testament, nor ought to be transferred from one to
another, but by solemn livery and seisin, matter of record, writing sufficient
made bona fide, without covin or fraud; yet nevertheless divers and sundry
imaginations, subtle inventions and practices have been used, whereby the
hereditaments of this realm have been conveyed from one to another by
fraudulent feoffments, fines, recoveries, and other assurances craftily made
to secret uses, intents, and trusts; and also by wills and testaments, sometime
made by nude paroIx and words, sometime by signs and tokens, and some-
time by writing, and for the most part made by such persons as be visited
with sickness, in their extreme agonies and pains, or at such time as they have
scantly had any good memory or remembrance; at which times they being
provoked by greedy and covetous persons lying in wait about them, do many
times dispose indiscretely and unadvisedly their lands and inheritances; by
reason whereof, and by occasion of which fraudulent feoffments, fines, re-
coveries and other like assurances to uses, confidence and trusts, divers and
many heirs have been unjustly at sundry times disherited, the lords have lost
their wards, marriages, reliefs, harriots, escheats, aids put fair fitz chivalier,
et pur file marier, and scantly any person can be certainly assured of any
lands by them purchased, nor know surely against whom they shall use their
actions or executions for their rights, titles, and duties; also men married have
lost their tenancies by the curtesy, women their dowers, manifest perjuries by
trial of such secret wills and uses have been committed; the king's highness
has lost the profits and advantages of the lands of persons attainted, and of
the lands craftily put in feoffments to the use of aliens born, and also the
profits of waste for a year and a day of lands of felons attainted, and the lords
their escheats thereof; and many other inconveniences have happened, and
daily do increase among the king's subjects, to their great trouble and inquiet-
ness, and to the utter subversion of the ancient common laws of this realm,
for the extirping and extinguishment of all such subtle practised feoffments,
fines, recoveries, abuses, and errors heretofore used and accustomed in this
realm, to the subversion of the good and ancient laws of the same, and to the
intent that the king's highness, or any other his subjects of this realm, shall
not in any wise hereafter by any means or inventions be deceived, damaged,
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abolition of the power to devise; (3) certainty of publicity of con-
veyancing; and (4) elimination, in the case of uses to which the
Statute applied, of the separation between legal and equitable own-
ership.
B. The Preamble
The Statute begins with a rather lengthy preamble which is not
of substantive importance. However, a consideration of it in the
light of the political forces shaping the Statute allows one to ap-
praise its true historical value. The preamble is "an official state-
ment of the numerous good reasons which had induced the govern-
ment to pass so wise a statute - the sixteenth-century equivalent
of a leading article in a government newspaper upon a government
measure. '  This writer submits that in contemporary parlance
the preamble was nothing more than propaganda - propa-
ganda on the part of King Henry in order to rally support for en-
actment. The preamble is the fruit of the king-lawyer alliance.
It contains all the objections to uses which were common to the
lawyers of the period - along with the objections of the king.
The latter objections, it is submitted, were of greatest importance,
since it was Henry who started the ball rolling, the lawyers merely
rolling along with the ball.
or hurt, by reason of such trusts, uses, or confidences: it may please the king's
most royal majesty that IT MAY BE ENACTED, That where any person or
persons stand or be seised, or at any time hereafter shall happen to be seised,
of and in any honours, castles, manors, lands, tenements, rents, services, re-
versions, remainders, or other hereditaments, to the use, confidence or trust
of any other person or persons, or of any body politick, by reason of any bar-
gain, sale, feoffment, fine, recovery, covenant, contract, agreement, will, or
otherwise, by any manner means whatsoever it be; that in every such case,
all and every such person and persons, and bodies politick, that have or here-
after shall have any such use, confidence, or trust in fee-simple, fee-tail, for
term of life or for years or otherwise, or any use, confidence, or trust in re-
mainder or reverter, shall from henceforth stand and be seised, deemed, and
adjudged in lawful seisin, estate, and possession of and in the same honours,
castles, manors, lands, tenements, rents, services, reversions, remainders, and
hereditaments, with their appurtenances, to all intents, constructions, and pur-
poses in the law, of and in such like estates as they had or shall have in use,
trust, or confidence of or in the same; and that the estate, tide, right, and
possession that was in such person or persons that were, or hereafter shall be
seised of any lands, tenements, or hereditaments, to the use, confidence, or
trust, of any such person or persons, or of any body politick, be from hence-
forth clearly deemed and adjudged to be in him or them that have or here-
after shall have, such use, confidence, or trust, after such quality, manner,
form, and condition as they had before, in or to the use, confidence, or trust
that was in them. 2 CHIr=r, op. cit. supra note 46, at 721.
54 4 HOLISwORTH, op. cit. supra note 12, at 460.
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C. The Substantive Statute
The objective of the Statute of Uses was to take the legal estate
from the legal titleholder and vest it in the equitable titleholder,
i.e., the holder of the use. The first clause of the Statute is substan-
tively important. It reads as follows:
That where any person or persons stand or be seised, or at any
time hereafter shall happen to be seised, of and in any honours,
castles, manors, lands, tenements, rents, services, reversions, remain-
ders, or other hereditaments, to the use, confidence or trust of any
other person or persons, or of any body politick, by reason of any
bargain, sale, feoffment, fine, recovery, covenant, contract, agree-
ment, will, or otherwise, by any manner means whatsoever it be;
that in every such case, all and every such person and persons, and
bodies politick, that have or hereafter shall have any such use, con-
fidence, or trust in fee-simple, fee-tail, for term of life or for years
or otherwise, or any use, confidence, or trust in remainder or re-
verter shall from henceforth stand and be seised, deemed, and ad-
judged in lawful seisin, estate, and possession of and in the same
honours, castles, manors, lands, tenements, rents, services, rever-
sions, remainders, and hereditaments, with their appurtenances, to
all intents, constructions, and purposes in the law, of and in such
like estates as they had or shall have in use, trust, or confidence of
or in the same.55
Paraphrased, this clause amounts to the following: if any per-
son or persons happened to be seised of (or might become seised
of) any lands or other hereditaments to the use of any other person
or persons, for estates in the use of fee simple, fee tail, for life, or
for years, then those other persons should be seised of like estates
which they had in the use. A simple example should suffice. If
via a feoffment, A and his heirs received land to the use of B and his
heirs, then A's legal fee simple absolute was taken from him and
vested in B. Of course, for the Statute to operate it was a requisite
that the legal titleholder be given an estate sufficient to execute
the use.
In examining the wording of the Statute it is important to note,
as was pointed out in the previous sections dealing with proposed
legislation, that it was the clear intent of the lawmakers not. to
abolish the use. This is observed from the fact that the Statute
provided not only for existing uses but also for future uses. Its pur-
pose was merely to cure, by converting uses into legal estates, the
various evils attributed to the division of legal and equitable owner-
ship.
5527 Hen. 8, c. 10 (1535).
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There are also loopholes to be found in the Statute. For ex-
ample, the first clause deals only with the case of a person seised to
the use of another. Therefore, the Statute would not apply where
one was merely possessed to the use of another; nevertheless, the
most numerous class of uses was executed. As a consequence, land-
owners entitled to the benefit of uses became burdened with all the
liabilities of legal ownership. Furthermore, the power of devise
with respect to their lands was gone.
V. CONSEQUENCES OF THE STATUTE OF USES
A. Substantive Consequences
Although this article is primarily concerned with an historical
discussion of the Statute of Uses and the events related to it, it is
appropriate that some space be allotted to a discussion of the sub-
stantive consequences of the Statute, especially as related to modern
American law.
The most important substantive consequence is found in the
Statute's effect on the law of future interests. If, for example, prior
to the Statute 0 enfeoffed A and his heirs, to the use of B and his
heirs from and after the time when B attains the age of twenty-one
years, there would be a resulting use in 0 if the feoffment was with-
out consideration. The use would spring from 0 upon B's attaining
the designated age. Thus, B had an equitable future interest
called the "springing use." Similarly, if, for example, 0 enfeoffed
A and his heirs to the use of B and his heirs, but if B dies without
leaving surviving children, then to the use of C and his heirs, there
was an equitable interest in C known as the "shifting use." After
the passage of the Statute of Uses, these equitable interests were
transformed into legal ones and became known as executory in-
terests.
Thus, from the substantive standpoint the Statute created new
future interests which were legal in nature and which enabled their
transferees to divest vested estates in other parties. The springing
executory interest divests a vested estate in the creator of the interest
or in a successor to the creator. The shifting interest divests a simul-
taneously created vested estate in another transferee. This execu-
tory interest is a future interest created in a transferee which is not
a remainder. It should also be pointed out that since these new in-
terests were non-destructible in nature, one could, after the Statute of
Uses, tie up property for an indefinite period. Consequently, in the
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Duke of Norfolk's Case56we see the first application of the Rule
against Perpetuities as a common law policy opposed to remoteness
of vesting.
The Statute of Uses can also be considered to have revolution-
ized the art of conveyancing, for the bargain and sale as it operated
under the Statute can be considered the forerunner of today's deed.
One need only consider the language of the general warranty deed
where the premises states that the grantor does "give, grant, bar-
gain, sell and convey" his land to see the Statute's impact. How-
ever, the short statutory form generally does away with this lan-
guage." Although it is the bargain and sale which is the predeces-
sor of today's deed, the Statute of Uses plays no part in the transfer
of tide. We are not concerned with the raising and execution of the
use but rather with the proper execution and delivery of the deed.
These factors constitute the requisite elements to transfer tide from
the grantor to the grantee. In this respect, there is no further need to
consider the necessity of creating a use, springing or shifting, in
order that there be a springing or shifting executory interest. Such
an interest would be created by the transfer of tide by deed. The
words of transfer in the deed, called executory limitations, give rise to
these interests. In essence, then, although the Statute of Uses altered
the development of land law, it cannot really be considered of sub-
stantive importance at the present time. This is true even though
the Statute is considered to be in force in most American states, for
all states have legislation which allows deeds to take effect without
possession of land being transferred and which permits, a fortiori,
springing and shifting interests.
Another point that seems significant is the consideration of in-
terests not changed or affected by the Statute. As pointed out in
the previous section, the object of the Statute was to convert the
equitable interest of the useholder into a legal interest, such a con-
version supposedly serving as a cure-all for the grievances men-
tioned in the preamble. What is to be noted, however, is that the
Statute had no application to personalty. One could transfer per-
sonalty to A and his heirs for the use of B and his heirs, and the
legal and equitable tide would be split, because, from the Statute's
wording, personalty was not included. There is no inconsistency,
563 Ch. Cas. 1 (1682).
57 See, e.g., OHIO REV. CODE § 5302.03 (Supp. 1965) which reads as follows:
"In a conveyance of real estate or any interest therein, the word 'grant' is a sufficient
word of conveyance without the use of more words." OHIo REV. CODE § 5302.05
(Supp. 1965) contains a form for the statutory general warranty deed in fee simple.
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though, since it was not personalty that was causing King Henry
financial loss. Another factor is that the Statute referred only to
instances in which the legal titleholder was seised of the property.
For this reason, the Statute did not apply to realty other than free-
holds, nor did it deal with a "use on a use." If lands were, for
example, bargained and sold by 0 to A and his heirs, to the use
of B and his heirs, the use of A was transferred into a legal estate;
however the second use, that to B, was not executed but remained
equitable. This doctrine of non-execution of the second use was
developed by a law court5" rather than in equity, and for approxi-
mately one hundred years after the Statute of Uses, Chancery refused
to recognize the validity of a use on a use, the second use being
deemed void. Finally, in the seventeenth century, long after the
revenue purposes of the Statute had ceased to be crucial, the validity
of the second use was recognized in equity.59 Thus, the jurisdiction
of Chancery over uses was to a large extent restored, and one could,
despite the Statute of Uses, bring about a separation of the legal and
equitable interests in a freehold estate by adding to the conveyance
a few words creating a use on a use.
Last, but certainly not least, was the fact that, with the enact-
ment of the Statute, the modern law of trusts truly began to emerge,
for "active uses," where the legal titleholder was obliged to per-
form affirmative management duties, were held to be unexecuted.
Those active uses are in actuality today's trusts. One should note
that since the Statute of Uses is considered a common law rule in
many states, it is in fact the Statute that vests legal tide in the trust
beneficiary where realty is involved and the trust is passive." The
rule of the Statute has generally been applied to personal property
on the theoretical basis that the reason of the rule is equally appli-
cable or, more pragmatically, that equity should not keep alive a
useless trust.'
B. Legal-Historical Consequences
In considering the legal-historical consequences of the Statute
of Uses, the Statute of Enrollments is to be considered as one with
58Tyrrel's Case, 2 Dyer 155a, 73 Eng. Rep. 336 (1557).
59 Sambach v. Dalston, Tothill 188, 21 Eng. Rep. 164 (1634).
60 Express passive trusts are, of course, rare. The Statute of Uses and its American
counterparts have no application to resulting and constructive trusts. See BOGERT,
TRusTs AND TRusTiEs § 206 (2d ed. 1965).
61 Ibid.
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it. It would appear that the best way to examine these consequences
would be to compare its successes with its failures.
(1) Successes of the Statute of Uses.-In general the Statute
of Uses was successful with respect to the following: (1) restoration
of the king's revenue; (2) substitution of written transfers in place
of formal delivery of land by feoffments; and (3) increased disposi-
tive power of land owners.'
The Statute of Uses was quite effective from a financial stand-
point.-" The king's coffers were again filled with feudal revenue.
It is to be noted that not until the seventeenth century, approxi-
mately one hundred years after passage of the Statute, did Chancery
give protection to the use on a use."4 By that time feudal revenue
could no longer be considered an important source of income. 5
The Statute might be considered to have had its financial shortcom-
ings, however, as indicated by Professor Bordwell:
The success of the Statute of Uses in reviving the King's reve-
nue was, however, at best but a doubtful one. These revenues
were feudal, and uses had been in [sic] a fair way to accomplish a
peaceful overthrow of what was overthrown only by violence on
the Continent when the Statute of Uses intervened. Its success
in this respect therefore was reactionary, and, like most reactionary
successes, merely temporary. The Commonwealth accomplished
what the Statute of Uses prevented the use from doing. Viewed
as a revenue measure, the Statute of Uses would have occupied
only a secondary place in the history of the law.66
Of legal-historical importance, also, was the fact that the Statute
was a step forward in the field of conveyancing. Prior to the Statute,
the primary method of conveyancing was the feoffment, a crude
method operating by formal delivery of land. Although this device
was quite suitable for medieval England, it grossly lacked the effi-
ciency of the bargain and sale which after passage of the Statute
became elevated to legal conveyancing status, i.e., became a means
62 Bordwell, The Repeal of the Statute of Uses, 39 HARV. L REV. 466, 467-68
(1926).
63 See 4 HOLDswoRTH, A HISTORY Op ENGLISH LAw 467 (1924); Bordwell,
supra note 62, at 468. Professors Casner and Leach, however, would disagree with
Holdsworth, Bordwell, and this writer. They point out that "although we have made
no search of the fiscal records of the Crown, we infer that Henry VIII failed to reap
the pecuniary harvest which motivated his sponsorship of the Statute." CASNER &
LEAcH, CASES ON PROPERTY 386 (1951).
6 Sambach v. Dalston, Tothill 188, 21 Eng. Rep. 164 (1634).
6 5 Practically all of the feudal incidents were erased by the Statute of Tenures, 12
€
6 Bordwell, supra note 62, at 468. (Footnotes omitted.)
Car. 2, c. 24 (1660).
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of granting legal tide. It is submitted that the Statute of Enroll-
ments purposely made this latter device a legal conveyance. Thus,
in short, the Statute of Uses brought about the substitution of written
for formal conveyances and, consequently, the "death" of the feoff-
ment.
A third accomplishment of the Statute lay in the power it gave
to the landowner in disposing of his property. In fact, one was
able to do as he wished with his land so long as that which he chose
to do was neither testamentary nor illegal."7 Crucial in this respect,
of course, was the creation of the new legal future interests.
(2) Failures of the Statute of Uses.-The Statute of Uses
had its debit as well as the credit side. It was unpopular! The
truth of the matter is, however, that its unpopularity arose not from
its character as a fiscal measure but rather from its suppression of
the power to devise land by "using the use." Pressure along this
line became so strong that the Statute of Wills 8 was enacted in
1540. This empowered wills to carry the legal estate and obviated
the need for the use as a testamentary device. No livery of seisin
was required, and the Statute was construed as permitting the crea-
tion of new future interests unhampered by the restrictions appli-
cable to conveyances of land. However, these new legal future in-
terests, springing and shifting executory devises, were viewed as
being analogous to their inter vivos counterparts.
A second failure of the Statute is attributable to the attempts
made to enroll the new written transfers. During the pre-Statute
period when the use was at the height of its popularity, a habit of
secrecy had emerged - a habit not easily shaken. This limited-
publicity approach received a severe jolt when Parliament enacted
the Statute of Enrollments providing that no bargain and sale of a
freehold estate should be effective unless in writing, under seal, and
enrolled in designated public offices. The Statute of Enrollments
filled the gaps left by the Statute of Uses. Had this Statute not
been enacted, it would have been possible for one to have con-
veyed a freehold estate by an oral bargain and sale, since the
Statute of Uses required no writing for a valid bargain and sale, nor
was any writing required prior to the Statute. Moreover, a sub-
stantial tax was inflicted upon the enrollment process.
The Statute of Enrollments was repugnant to a large segment
6 7 The first application or foundation of the Rule against Perpetuities came in the
Duke of Norfolk's Case, 3 Ch. Cas. 1 (1682). Thus, for more than one hundred years
after enactment of the Statute, there were no prohibitions against remoteness of vesting.
68 32 Hen. 8, c. 1 (1540).
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of the populace; consequently, new methods of conveyancing, such
as the covenant to stand seised69 and the lease and release' came
to the forefront. In fact, the lease and release became the most
commonly used method of conveying land in England until the
middle of the nineteenth century. These conveyancing forms took
advantage of the Statute of Uses while evading the provisions of
the Statute of Enrollments which concerned only the bargain and
sale of a freehold.
Another failure lay in the fact that the Statute might be circum-
vented by the doctrine of the use on a use. In this respect it was
said that, in actuality, the Statute "had no other effect than to add
at most, three words to a conveyance."71
It is submitted that the greatest failure of the Statute of Uses
was its inability to eradicate the double ownership, legal and equit-
able, which ultimately grew into the modern law of trusts. In
BordwelI's words:
The fact that the Statute of Uses did not itself declare any uses
void left the way clear for the continued separate existence of any
use not executed by the Statute. Therefore, when active trusts
were held not to be within the operation of the statutes by the
law courts, there was nothing for equity to do but to enforce them
as before. If anyone was to blame fox the continued operation of
active trusts, it was not, therefore, the courts of equity, but the law
courts for their too narrow construction of the Statute, or the
drafters of the act in not making all these equitable interests void.
The construction, however, would seem to have been a reasonable
one and not such as the drafters of the Statute would have cared to
avoid had they thought of it. No serious criticism of the Statute
or of its interpreters can be made, it would seem, because of the
continuance of active trusts. This was neither evasion nor scho-
lasticism 7 2
It appears then that the evasion of the Statute came about with
the recognition of trusts and the use on a use. Equity, therefore, in
69 If 0, a fee simple titleholder, by written instrument under seal promised to hold
his land to the use of ("covenanted to stand seised to the use of") a relative (and his
heirs) in consideration of natural love and affection or to the use of another (and his
heirs) in consideration of marriage, the covenant raised a use. The consideration was
blood or marriage, and a necessary element was that the use be declared by an instru-
ment under seal. The use was executed by the Statute of Uses and legal title passed
from 0 to the transferee.
70Q , a fee simple titleholder, simply leased land to A (for example, for a one-year
period) by a bargain and sale. The Statute of Uses gave A a legal (and equitable)
estate for years, and 0 having a legal (and equitable) reversion in fee simple. 0 then
released his reversion to A. This release operated under the common law rather than
under the Statute of Uses, and merger gave a possessory fee simple absolute.
71 Hopkins v. Hopkins, 1 Atk. 580, 591 (1738) (Lord Hardwicke speaking). The
three words appear to be "in trust for."
7 2 Bordwell, supra note 62, at 472. (Footnotes omitted.)
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due time regained the ground which the Statute had threatened
to take from her. The initial attitude of the common law courts, on
the other hand, was shown in Chudleigh's Case," the first common
law case dealing with the Statute. The preamble was taken at face
value rather than as the propaganda that it was.
VI. THE STATUTE - REFORM AND REPEAL
As previously indicated, two of the chief effects of the Statute
of Uses lay in the substitution of simplified transfers for the old
feoffment and in the ease of disposition of property afforded the
landowner. Still, the lease and release was a somewhat awkward
method of conveyance. In the same vein, resort to the use and the
Statute of Uses presented a somewhat rocky road if one was at-
tempting to create a freehold in futuro.
In 1829, therefore, the English Real Property Commissioners, in
their First Report, proposed: (1) that all estates were to be transfer-
able by simple deed; and (2) that this deed should make it possible
to create directly freeholds in futuro as well as limited interests in
terms for years. ' Although the first proposal became effective in
1841,71 the second failed to pass. It was again urged in 1862 along
with the further recommendation that the Statute of Uses be re-
pealed in its entirety.
One must note, however, that the early reform took cognizance
of the gains that had been made because of the Statute. Unfortu-
nately, this was not the case with the English Law of Property Act
of 1925.7' This ultimate reform was directed against the entire
system of land law of which the Statute was a part. In actuality,
the Statute was an innocent bystander, since it had multiplied the
legal interests with which the reform legislation was concerned.
Therefore, the repeal of the Statute of Uses in England must be con-
73 1 Co. Rep. 120a, 76 Eng. Rep. 270 (1590). Coke and Bacon were of counsel
for the defense in this case, yet they construed the Statute of Uses differently. Coke
believed that the object of the Statute was the restoration of the common law and that
it was inapplicable to future interests that did not exist at common law. Therefore,
he would not recognize springing or shifting uses but would recognize future uses cor-
responding to recognized legal interests such as, for example, remainders. Bacon did
not see eye to eye with Coke and deprecated him because of his views. Later, Bacon,
in his Reading on the Statute recognized most of the interests which Coke denied.
Coke's exposition of this case can be considered the last stand of the old common law
against the changes of time - changes which took a concrete shape with the develop-
ment of modern equity. Bordwell, supra note 62, at 473-75.
74 Id. at 477.
754 & 5 Vict., c. 21 (1841).
76 15 & 16 Geo. 5, c. 20 (1925).
[Vol 18: 40
THE STATUTE OF USES
sidered an expression of dissatisfaction with the entire law of real
property into which the Statute happened to be integrated. This
new legislation wiped out as legal interests: fee tails, life estates,
executory devises, springing and shifting uses, and remainders, the
only interests excepted being fee simples in possession and leaseholds.
One of the most important aspects of the Statute of Uses had
been the creation of legal interests out of those which prior to the
Statute had merely been equitable. The Law of Property Act of
1925, on the contrary, had as its purpose not only the reconversion
into equitable interests of those interests made legal by the Statute
but also the further equitable transformation of those partial and
successive interests which were characteristic of the old common
law. The end result of the act, then, was to increase the number
of equitable interests - interests which had been decreased by the
Statute of Uses.
In summary, it is to be noted that the Statute of Uses was
not the primary objective of the reform legislation of 1925. Rather,
the Statute was looked upon as an example of the law of real prop-
erty which itself was the object of reform. The simple purpose of
the Law of Property Act of 1925 was to substitute the law of chat-
tels real for the law of real property. The Statute was repealed be-
cause it had no application to chattels real. It is ironical, however,
to point out that, in one sense, the new reform did go hand in hand
with the Statute, i.e., both were aimed as solving the dual - legal
and equitable - ownership problem. In this respect, it is submitted
that neither succeeded.
VII. CONCLUSION
"Around, and around, and around she goes, and where she
stops, nobody knows." These words, characteristically uttered by
the carnival barker as he spins the wheel of chance, are fitting
words with which to conclude this article on the evolution and
demise of the Statute of Uses. This discussion began with the origin
of the use and ended with the repeal of the Statute. The words
quoted above seem, in a sense, to spell out what actually hap-
pened historically, for in many respects the Law of Property Act
of 1925 caused the English land law to revert to the status it occu-
pied prior to the Statute of Uses. It is suggested that the carnival
barker's words could yet be prophetic of the future, when a partial
spin of the wheel might well bring the law closer to that of the
years immediately following passage of the Statute of Uses.
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